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Civil liability for aiding and abetting provides a cause of

action that has been asserted with increasing frequency in

cases of commercial fraud, state securities actions, hostile

takeovers, and, most recently, in cases of businesses alleged

to be supportive of terrorist activities. The U.S. Supreme

Court, in its 1994 decision in Central Bank of Denver, N.A. v.

First Interstate Bank of Denver, ended decades of aiding and

abetting liability in connection with federal securities

actions. However, the doctrine since has flourished in suits

arising from prominent commercial fraud cases, such as

those concerning Enron Corporation and Parmalat, and even

in federal securities cases some courts continue to impose

relatively broad liability upon secondary actors. This article

reviews Central Bank and its limitations, before turning to

an analysis of the elements of civil liability for aiding and

abetting fraud. The article then similarly identifies and

analyzes the elements of liability for aiding and abetting

breach of fiduciary duty, which predominantly concerns

professionals, such as accountants and attorneys, that are

alleged to have assisted wrongdoing by their principal. The

analysis then examines aiding and abetting liability in the

context of particular, frequently-occurring, factual matrices,

including banking transactions, directors and officers, state
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securities actions, and terrorism. The article concludes by

summarizing emerging principles evident from judicial

decisions applying this very flexible and potent source of

civil liability

Allegations of corporate fraud and misdealing pervade the

commercial marketplace. In a sequence that has become

familiar, exposure of the primary fraud perpetrator leads

swiftly to bankruptcy for a company later revealed to have

been technically insolvent for months or years prior to the

disclosure. When the debacle is reported, the bankrupt’s

former auditor, investment bank and outside counsel know

litigation soon may be at their door, even though they were

not the primary actors in the alleged fraud. The principal

concern? Secondary liability—increasingly based on the

theory that the secondary actor aided and abetted fraud or

other misconduct by the primary actor.

Liability for aiding and abetting is a doctrine with ancient

roots that has sprouted new and significant offshoots

during the last twenty years. During the 1980s the doctrine

increasingly ensnared auditors and other professionals

alleged to have facilitated misconduct by their clients.

Significant relief for many securities industry participants

came in 1994 when the U.S. Supreme Court, in Central Bank

of Denver, N.A. v. First Interstate Bank of Denver, N.A., held

there is no cause of action for aiding and abetting violations

of the Securities Exchange Act.  But while one important

basis for liability was cut off, claims of aiding and abetting,

in areas such as breach of fiduciary duty, commercial fraud,

and state law securities liability, steadily have increased.

And terrorism, with its myriad facilitators and statutes

providing compensation for victims, is a development that

very soon may transform aiding and abetting law.

This article examines the current state of the law of civil

liability for aiding and abetting, prefaced by a discussion of

the doctrine’s origin in criminal law. Because of the still

rippling effect of Central Bank, that 1994 opinion is analyzed,

and the scope of its effect discussed. The hub of the article
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is an explanation of the legal elements of the civil causes of

action for aiding and abetting fraud and breach of fiduciary

duty, respectively. Whether there are four elements required

for the tort, or potentially five or six, depends on the judicial

forum, as will be shown. The article then shifts perspective

and concludes with a discussion how the outcome may

depend on the factual matrix and role of the defendant. We

find that attorneys may have less to fear than corporate

officers, for example, and, as the law develops, we see that

terrorists’ associates may be subject to far-reaching liability.

Aiding-abetting law has adapted to emerging business torts

and new variations of commercial misconduct though if it is

part of a legal trend there is no unifying theme—other than

adaptability itself. This article posits no such theme, but

synthesizes common elements where they exist and

identifies the doctrine’s many variations.

Civil liability for aiding-abetting pre-existed such well-

established doctrines as joint and several liability and

product liability, as well as the modern concept of a duty of

professional loyalty (which is now a frequent context for

aiding-abetting claims). The antiquity of aiding-abetting

liability has interested the courts in various important

decisions, on occasion subtly deployed in support of

broadened liability,  while on other occasions leading to the

conclusion that against the historical background a statute

that fails to specify aiding-abetting liability cannot be

deemed implicitly to provide for it.  Consequently, the

doctrine’s origins remain relevant even now.

Criminal liability for aiding and abetting was codified in the

sixth century by the Roman emperor Justinian,  and in

Anglo-American law has its origin in the ancient doctrine

concerning accessories to crime.  At common law, the

inquiry concerning the liability of accessories to crime was

plagued by “intricate” distinctions.  Persons might be

charged with a felony as: (i) principals in the first degree

II. HISTORICAL ANTECEDENTS
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who actually perpetrated the offense; (ii) principals in the

second degree who were actually or constructively present

at the scene of the crime and aided and abetted its

commission; (iii) accessories before the fact who aided and

abetted the crime, although not present when it was

committed, or; (iv) accessories after the fact who rendered

assistance after the crime was complete.

Though there is no federal common law of crimes, Congress

in 1909 enacted what is now 18 U.S.C. § 2, a general aiding

and abetting statute applicable to all federal criminal

offenses.  Under the statute, all those who knowingly

provide aid to persons committing federal crimes, with the

intent of facilitating the crime, are themselves committing a

crime.

In the civil liability context, secondary liability arising from

concert of action, though probably incorporating some

element of conspiracy between the primary and secondary

actor, can be traced back at least 400 years.  In the United

States, liability for lending encouragement or aid to a

tortfeasor is reported in cases appearing at least from the

mid-nineteenth century.  Many of the early reported cases

of civil liability purely for aiding and abetting (that is,

without any element of conspiracy) are said to have

concerned “isolated acts of adolescents in rural society.”

Aiding-abetting and conspiracy have been regarded as

“closely allied forms of liability.”  However, a conspiracy

generally requires an agreement as well as an overt act

causing damage.  Aiding and abetting does not require any

agreement, but rather assistance given to the principal

wrongdoer.

Nevertheless, common to both conspiracy and aiding-

abetting is “concerted wrongful action.”  Because of this

commonality, it has (erroneously) been said that evidence

that would permit a reasonable finder of fact to conclude

that defendants conspired to breach a duty necessarily must

support a determination that defendants aided and abetted
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it by knowingly and substantially participating in a breach of

such duty.  However, an agreement with another to

perpetrate wrongdoing is not the same thing as actively

facilitating the act, and thus proof of mere agreement does

not give rise to traditional aiding-abetting liability.

Unlike a conspirator, an aider and abettor does not “‘adopt

as his or her own’” the tort of the primary violator.  Instead,

the act of aiding and abetting “is distinct from the primary

violation; liability attaches because the aider and abettor

behaves in a manner that enables the primary violator to

commit the underlying tort.”  The D.C. Circuit Court of

Appeals has distinguished conspiracy from aiding and

abetting by observing that a conspiracy consists of

“concerted action by agreement” while aiding and abetting is

“concerted action by substantial assistance.”  To illustrate:

When in baseball a pitcher strikes out a hitter the putout is

the product of a prearranged conspiracy between the

pitcher and the pitcher’s manager; by contrast, when fans

heckle to distract the batter they do so absent any bilateral

agreement and thus are aiding and abetting the pitcher, not

conspiring with him.

Aiding and abetting is, in some instances, easier to establish

than conspiracy. For example, while California law holds that

one may not be subject to liability for conspiracy unless one

owed a preexisting duty to the plaintiff, no such

requirement exists with respect to aiding and abetting

liability.

Of the jurisdictions that have addressed the doctrine of civil

liability for aiding and abetting as set forth in the

RESTATEMENT (SECOND) OF TORTS section 876(b), thirty

permit a claim for aiding and abetting in some context.

The Central Bank Court observed that courts in Georgia,

Maine, Montana and Virginia had declined to recognize a

cause of action for aiding and abetting fraud.

Commentators have perceived a trend toward increased

recognition,  which probably is either (i) the inexorable
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progression (or expansion) of tort liability, (ii) the result of

an increased perception that fraud actors often rely on

accessories to perpetrate large-scale, complicated schemes,

or (iii) both.

The current state and likely future development of the body

of law of aiding and abetting cannot properly be understood

without an analysis of the 1994 decision that performed a

dramatic amputation: Central Bank of Denver, N.A. v. First

Interstate Bank of Denver, N.A.  There, the Supreme Court

held that Section 10(b) of the Securities Exchange Act does

not create or support a private cause of action for aiding

and abetting securities fraud.  The reasoning of the

decision has since been held applicable to other federal

statutes, such as RICO, though it has been less persuasive in

connection with state law remedies, including state “Blue

Sky” laws.  While the Central Bank decision provoked some

controversy when it was decided, it generated considerably

more seven years later when it came to light that secondary

actors, such as Arthur Anderson, LLP, had played critical

roles in facilitating multi-billion dollar securities frauds.

One of the most important elements of Rule 10b-5 pursuant

to the Securities Exchange Act is its statement of the

proscribed conduct. Rule 10b-5 sets forth separately

articulated proscriptions for fraud, deceit, misleading

statements and fraudulent “devices,” “schemes” and

“artifices.”  Each subsection of the Rule prohibits slightly

different conduct in connection with the purchase or sale of

a security. The second subsection prohibits the making of a

material misstatement or omission.  The first and third

subsections prohibit a person from employing a fraudulent

device and engaging in conduct that “operates or would

operate as a fraud.”

III. THE CENTRAL BANK DECISION: NO AIDING
AND ABETTING CAUSE OF ACTION UNDER THE
SECURITIES EXCHANGE ACT

26

27

28

A. PRE-CENTRAL BANK FEDERAL SECURITIES
LAW JURISPRUDENCE

29

30

31



/

Prior to Central Bank, a significant number of federal courts

in nearly every circuit had held that an aider-abettor was

subject to civil liability under section 10(b) of the Securities

Exchange Act and Rule 10b-5.  Such liability was described

as having been grounded in tort law, and as a “logical and

natural complement” to the private right of action under

section 10(b), furthering the “maintenance of a post-

issuance securities market that is free from fraudulent

practices.”  Consequently, entities such as financial

advisors to corporations,  auditors of a brokerage firm,

accounting firms providing tax opinions on which investors

relied,  corporate insiders interested in the sale of

securities of a parent company,  and corporations

themselves  had been held subject to potential liability for

aiding and abetting federal securities fraud. Perhaps because

of the agreement among federal circuits as to aiding and

abetting liability for securities fraud, the issue did not reach

the Supreme Court until nearly sixty years after enactment

of section 10(b) of the Securities Exchange Act.

Section 10(b) of the Securities Exchange Act of 1934

provides: “It shall be unlawful for any person directly or

indirectly . . . (b) To use or employ, in connection with the

purchase or sale of any security . . . any manipulative or

deceptive device or contrivance in contravention of such

rules and regulations as the Commission may prescribe as

necessary or appropriate in the public interest to the

protection of investors.”  Aiding and abetting was not,

however, expressly made unlawful in the 1934 Act.

In Central Bank, the majority opinion observed that

Congress had not enacted a general civil aiding and abetting

statute, “either for suits by the Government (when the

Government sues for civil penalties or injunctive relief ) or

for suits by private parties.” The Court held that when

Congress enacts a statute under which a person may sue

and recover damages from a private defendant for the

defendant’s violation of some statutory norm, one cannot

presume Congress intended to create a cause of action for

aiders and abettors.  And while Congress had amended the
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securities laws more than once during a period when courts

were interpreting section 10(b) to cover aiding and abetting,

the Court regarded this alleged “acquiescence” as

“inconclusive evidence” of what Congress intended.

The Court, did, however, speculate as to policy reasons why

Congress may not have wished to allow for aiding and

abetting liability:

[T]he rules for determining aiding and abetting liability

are unclear, in “an area that demands certainty and

predictability.” [citation omitted]. That leads to the

undesirable result of decisions “made on an ad hoc

basis, offering little predictive value” to those who

provide services to participants in the securities

business . . . . Because of the uncertainty of the

governing rules, entities subject to secondary liability as

aiders and abettors may find it prudent and necessary,

as a business judgment, to abandon substantial

defenses and to pay settlements in order to avoid the

expense and risk of going to trial.

Accordingly, “newer and smaller companies may find it

difficult to obtain advice from professionals . . . .” Further,

“the increased costs incurred by professionals because of

the litigation and settlement costs under 10b-5,” the Court

commented, might be “passed on to their client companies,

and in turn incurred by the company’s investors, who were

the intended beneficiaries of the statute.”  Further,

Congress had declined to enact a general statute to

authorize public or private civil suits against aiders and

abettors.

Therefore, in a decision often regarded as unfortunate in

public policy terms because of the apparent upsurge in

large-scale commercial misconduct subsequently associated

with it—though its interpretation of the Securities Exchange

Act remains largely unscathed —the Court held there is no

cause of action under section 10(b) for aiding and abetting

securities fraud.
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Significantly, the Central Bank Court explained that the

absence of aiding-abetting liability under Section 10(b) did

not mean secondary actors were insulated from liability

under the securities laws. Any individual or company who

employs a manipulative device or makes a material

misstatement on which a purchaser or seller of securities

relies may be liable as a primary violator under Rule 10b-5.

In Newby v. Enron Corp. (In re Enron Corp. Securities,

Derivative & ERISA Litigation),  the U.S. District Court for

the Southern District of Texas held that corporate advisors

can be deemed “participants” in a fraud if they created

transactions with the knowledge that those transactions

might mislead investors.

Seeking recourse against companies that often are the only

solvent entities among those responsible for their losses,

plaintiffs increasingly have alleged “primary liability” for

conduct which, some have contended, the judicial system

previously considered a secondary (that is, aiding and

abetting) violation.  It has been said in this regard:

Arguably, many of the recent “scheme” cases are

attempts to revive aiding and abetting under a different

name. Under the scheme theory, a person who

substantially participates in a manipulative or deceptive

scheme can incur primary liability, even if the

fraudulent statements linking the scheme to the

securities markets are made by others. But this sounds

like a reformulation of the “substantial assistance”

element of an aiding and abetting claim.

It has, however, been observed that during the thirty years

in which aiding-abetting liability was recognized, courts

generally failed to establish clear distinctions between

conduct giving rise to aiding-abetting liability and conduct

giving rise to primary liability.

C. POST-CENTRAL BANK SECURITIES FRAUD
LIABILITY
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In the decade following Central Bank, plaintiffs alleging

inadequate disclosure by a securities issuer not uncommonly

have included claims that third party professionals

knowingly or recklessly assisted or participated in the

preparation of an issuer’s alleged misrepresentations or

omissions. Such conduct, plaintiffs maintain, is sufficient for

a violation of Rule 10b-5 even after Central Bank, because

the violator was a primary offender (even if others were

more directly responsible).

The controversy concerns a distinction between claims that

professionals “knowingly provided ‘substantial assistance’ to

the issuer in preparing allegedly misleading communications

to investors (which constitutes aiding and abetting) and

claims that professionals knowingly ‘participated’ in the

making of those communications (which plaintiffs have

claimed to be sufficient for an independent violation).”

Certainly, primary responsibility for a violation of Rule 10b-5

contemplates more than simple assistance in the

dissemination of misstatements and omissions.  For

example, an outside accountant probably only aids and

abets a violation of Rule 10b-5 if the accountant merely

physically compiles and delivers placement memoranda to a

brokerage firm, even if this is done after an officer of the

issuer tells the accountant the memoranda contains

material misstatements.

The Second, Third, and Eleventh Circuits apply a relatively

strict “attribution” test that requires the “making” of a

statement. These courts have held that a secondary actor

cannot incur liability under Rule 10b-5 for a statement not

attributed to that actor at the time of its dissemination.

Mere “review and approval” is not sufficient.  The Second

Circuit has explained that because “‘[r]eliance only on

representations made by others cannot itself form the basis

of liability’ ” for securities fraud, “a secondary actor cannot

incur primary liability under the Act for a statement not

attributed to that actor at the time of its dissemination.”

The Third Circuit, moreover, has held that a securities fraud

plaintiff must allege “a more exacting threshold of scienter

—‘a mental state embracing intent to deceive, manipulate or

defraud . . .’”  Failing that, the plaintiff must alternatively
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show “‘highly unreasonable (conduct) involving not merely

simple, or even inexcusable negligence, but an extreme

departure from the standards of ordinary care’ . . . which

presents a danger of misleading buyers and sellers that is

either known to the defendant or is so obvious that the

actor must have been aware of it.”

The Ninth Circuit has followed a less rigorous standard—the

“substantial participation test”—under which actors may be

primarily liable under section 10(b) for statements

attributable to others if the actor “significantly

participated” in generation of the statement.  In In re

Software Toolworks, Inc. Securities Litigation, it was alleged,

sufficiently to state a claim, that the accountants and

underwriters knowingly had “assisted” in defrauding

investors in violation of section 10(b) and Rule 10b-5 by

issuing a misleading securities prospectus.  Notably, in

Newby v. Enron Corp., the district court relied substantially

on a liability standard urged by the SEC.  There, the SEC

stated that primary Section 10(b) liability can attach to

secondary actors if they created fraudulent documents,

irrespective of whether misrepresentations to the public

were publicly attributable to the secondary actor. The

district court applied this test and denied motions to

dismiss brought by Arthur Andersen, the Vinson & Elkins law

firm, and others.  The “substantial participation” test

arguably bears a resemblance to traditional aiding and

abetting liability though it requires participation in the

actual offense, whereas aiding and abetting liability does

not.

After Global Crossing, Worldcom and Enron followed one

another in alarming fashion (having been foreshadowed by

less celebrated but hardly less fraudulent schemes involving

Sunbeam Corporation, Bennett Funding, Inc., and others),

some predicted Congress soon would act to “restore” aider-

abettor liability to section 10(b).  Congress has not done so,

however, notwithstanding the arguably indispensable role

played by bond underwriters, accountants and law firms in

the perpetuation of certain securities frauds. Imposition of

liability on those actors for securities fraud is left, therefore,

to state securities acts, and common law principles of aiding
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and abetting, the requisites of which are discussed below,

both in the context of securities violations and other

misconduct.

Aiding and abetting liability concerns, to a significant

extent, a particular state of mind. The plaintiff must show

whether the defendant intended to facilitate wrongdoing.

However, the analysis may, in a departure from general tort

principles, consider not merely intent, but motive. Did the

alleged aider-abettor have a noteworthy, perhaps undue,

pecuniary interest in the consummation of the fraud or

misdealing?

More broadly, the judicial decisions explore what the

defendant knew regarding the misconduct, for none would

argue that one who has unwittingly held the door for the

bank robber intended to aid and abet through such

assistance. And assistance (when knowledge of the

misconduct is shown) also receives a careful inquiry, which

differs from the usual tort analysis in that such “assistance”

need not proximately cause any injury, in the traditional

sense; rather, it must meet standards unique to aiding and

abetting liability principles, as discussed below.

Under the law of most states, a party may be regarded as an

“aider and abettor of fraud if the following requirements are

satisfied:

(1) the existence of an underlying fraud;

(2) knowledge of this fraud on the part of the aider and

abettor, and;

(3) substantial assistance by the aider and abettor in

perpetration of the fraud.

IV. SUBSTANTIVE ELEMENTS OF CIVIL LIABILITY
FOR AIDING AND ABETTING

A. AIDING AND ABETTING FRAUD
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It also has been held that one may be subject to aiding-

abetting liability if one “gives substantial assistance to the

other in accomplishing a tortious result and the person’s

own conduct, separately considered, constitutes a breach of

duty to the third person.”

An aider and abettor of a fraud is regarded as equally

responsible, in terms of civil liability, with the perpetrators

of the scheme. However, because aiders and abettors, unlike

conspirators, do not agree to commit, and are not subject to

liability as joint tortfeasors for committing, the underlying

tort, they may be subject to liability irrespective of whether

they owed to the plaintiff the same duty as the primary

violator.

The plaintiff must allege and prove that it has been

defrauded or otherwise victimized by tortious conduct by

one other than the aiding-abetting defendant. If the claim is

for aiding and abetting fraud, then the elements of fraud

must be alleged with the requisite specificity,  though the

other elements of aiding and abetting ordinarily are subject

to a liberal notice pleading standard, pursuant to Rule 8(a) of

the Federal Rules of Civil Procedure.

Because the primary actor may not be party to the case,

establishing the primary wrong may be a particular

challenge.  The plaintiff may need independently to build

the case against the perpetrator for fraud while at the same

time establishing its liability claim against the defendant.

The plaintiff ’s task is of course simplified where the

defendant, as sometimes it must, is compelled to admit the

underlying misconduct was fraudulent.

In order adequately to plead “knowledge” (or scienter) in an

aiding and abetting fraud claim, it has been held the plaintiff

must allege sufficient facts to support a “strong inference of

fraudulent intent.”  Plaintiffs may support such an
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inference (i) by alleging facts showing a motive for

participating in a fraudulent scheme and a clear opportunity

to do so, or (ii) by identifying circumstances indicative of

conscious behavior.

In one case, for example, a bankrupt company alleged that

an ex-director of another company (Bioshield) had aided and

abetted the acts of a current officer (Moses) in subverting a

planned merger.  Moses and the ex-director, Elfersy,

originally were officers of Bioshield, the prospective partner

to the merger. Moses allegedly had fraudulently represented

to plaintiff that Bioshield’s board (including Elfersy) had

approved the merger.  Prior to the consummation of the

merger, however, Elfersy quit Bioshield, and ultimately voted

his shares against the merger. Plaintiff sued Elfersy

individually for having aided and abetted alleged fraud by

Bioshield in the merger negotiations.

However, the only evidence cited by plaintiff in its

opposition to the defendant’s motion for summary

judgment was the fact that Elfersy had continued to do

some work for Bioshield after his resignations from the

Board of Directors and as an officer. (Elfersy had continued

to advise Bioshield concerning patent, technological and

scientific matters). The court concluded that no reasonable

juror could draw from that fact an inference that Elfersy was

aware of Moses’s alleged misstatements concerning the

prospects of the merger, or that Elfersy and Moses even

discussed the proposed merger. Furthermore, though Elfersy

may have had his own economic interests in mind that was

not alone sufficient to satisfy the scienter requirement.

More expansive holdings, however, abound. Courts have

found direct proof of scienter, or facts sufficient to permit

the requisite inference, to have been evidenced by (a)

knowledge of wrongdoing, (b) motive on the part of the

alleged aiderabettor, or, occasionally, by (c) reckless

disregard by the aider-abettor of information that it was

facilitating wrongful acts, as discussed more fully below.

(a) Knowledge of Wrongdoing
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Commentators have stated that the knowledge of

wrongdoing requirement means the aider-abettor must do

more than merely provide assistance: he or she must have

known the nature of the act being assisted. “The defendant’s

knowledge that he is providing assistance or encouragement

to another’s action by no means establishes the defendant

must also possess knowledge that the other’s act is

wrongful (the ‘factual knowledge’ requirement).”  Thus, for

example, one who happened to promote a fraudulent

investment scheme without knowledge the scheme is

fraudulent, hoping to secure commissions, ordinarily is not

subject to liability. The Fifth Circuit has stated that “[a]

remote party must not only be aware of his role, but he

should also know when and to what degree he is furthering

the fraud.”

Knowledge of the fraud must be pled by stating how the

defendant knew of the wrongdoing. It has been held that a

complaint must contain factual allegations either stating

directly or implying that those dealing with the tortfeasor

knew or should have known the tortfeasor was breaching a

duty to the victim.  Allegations that defendants “have

aided and abetted and are aiding and abetting” the

defendants, accompanied only be a broad characterization

of the transaction as a “plan or scheme,” have been deemed

insufficient.  Rather, courts look for defendant’s usage of

“atypical” business procedures, as well as prolonged

involvement with the fraud actor, and motive.

In bank fraud cases, defendant’s use of atypical banking

procedures is a judicially recognized basis for an inference of

“knowledge” the bank is aiding another’s misconduct. In a

leading case, Neilson v. Union Bank of California, N.A.,  the

complaint adequately pled knowledge by alleging the banks

utilized atypical banking procedures to service the

perpetrator’s accounts, raising an inference they knew of the

Ponzi scheme and sought to accommodate it by altering

their normal ways of doing business. “This supports the

general allegations of knowledge.”  The court rejected the

bank’s argument that the complaint did not allege that the

bank knew particular victims were being defrauded, given

that the complaint alleged the banks must be deemed to
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have known that the perpetrator was defrauding all his

clients.  This conclusion is consistent with the Second

Circuit’s view, that “[p]roof of a defendant’s knowledge or

intent will often be inferential.”

For insight into the “knowledge” prong, the facts in Aetna

Casualty & Surety Co. v. Leahey Construction Co.  are

instructive. There, Keybank was found liable for aiding and

abetting its borrower’s defrauding of a surety, Aetna. The

borrower had fraudulently induced Aetna to act as its surety

by obtaining a four-day loan from Keybank in order to

mislead Aetna into believing that the capitalization

requirements for issuance of Aetna’s bond had been met.

The court found that the requisite knowledge on the part of

the bank was shown by the following circumstances:

1. The bank had known the principal for five years and on

several occasions had assisted the principal in obtaining

loans for bonding purposes;

2. The bank understood that the principal’s entrance into

commercial construction would “require[ ] special

bonding” and that as a result the principal had been

“putting funds into the business”;

3. The bank’s own documents revealed that prior to

issuance of the subject loan it was informed by the

principal that the purpose of the loan was “to obtain

approval from a new bonding company”;

4. A bank memo revealed that even though the loan was

classified as a thirty-day agreement, the principal

intended to repay it just two days after the month-end

that the surety was examining for credit purposes.

Notably, the four-day loan in Leahy was an unusual

transaction and thus easily gave rise to an inference the

bank knew what was going on. Courts have held that: “A

party who engages in atypical business transactions . . . may

be found liable as an aider and abettor with a minimal

showing of knowledge.”

A contrasting result is found in Ryan v. Hunton & Williams,

where plaintiffs failed adequately to plead “actual

knowledge” by Chase Manhattan Bank of its depositor’s
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Ponzi scheme notwithstanding allegations that (1) Chase

suspected the perpetrator was running an “advance fee

scheme”; (2) Chase knew the perpetrator had defrauded it

on another matter, and; (3) Chase had shut down the

account of a cohort of the perpetrator because of a bounced

check. “Allegations that [Chase] suspected fraudulent

activity,” the court held, “do not raise an inference of actual

knowledge” of the fraud.  Similarly, knowledge on one’s

part of past misconduct by the fraud actor, without more,

ordinarily will not give rise to liability for rendering

assistance.

Substantial familiarity over an extended period with the

course of conduct relating to the scheme at issue also may

support a reasonable inference of “knowledge.” In Jaguar

Cars, Inc. v. Royal Oaks Motor Car Co.,  the alleged aider-

abettor’s son directed the fraudulent scheme, but it was the

father’s “experience and active participation in the . . .

dealership, combined with the extent of the fraud,” that

presented a sufficient basis for imposition of aiding-

abetting liability.  The evidence of the father’s control over

the dealership, included his having (1) spent significant time

there, (2) reviewed the financial statements, and (3)

discussed the dealership’s operations on a daily basis with

his son, “the architect” of the fraudulent scheme “combined

with evidence of the pervasive nature of the fraudulent

scheme.”  These facts allowed the jury to find the father

liable for aiding and abetting the predicate acts of mail

fraud.

In Leahey, the court observed that there is “no conflict

between the position that an aider and abettor must have

actual knowledge of the primary party’s wrongdoing and the

statement that it is enough for the aider and abettor to

have a general awareness of its role in the other’s tortious

conduct for liability to attach.”  However, allegations that a

bank (which had financed a fraud actor) merely “suspected”

fraudulent activity would not satisfy the actual knowledge

requirement.  And “actual knowledge” is not established by

the mere allegation of the aider-abettor’s knowledge that an

audit was not conducted properly.
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(b) Relevance of Motive

An inference supporting requisite scienter (knowledge of the

fraud) on the aider-abettor’s part may be established by

facts showing a motive for participating in the fraudulent

scheme and the clear opportunity to do so.  Thus, in

criminal law, for example, knowledge of wrongdoing may be

inferred on the part of one who lends a car to a bank robber

if the facts show the individual solicited an inordinate

amount of money in exchange for lending the car.  Aiding

and abetting gross negligence was held actionable, for

example, in a case where the defendants were attorneys

who had advised an S&L institution that later failed.  In

that case the court ruled that whereas mere unknowing

participation in another’s wrongful act does not subject one

to liability the requirement of knowledge may be less strict

where the alleged aider and abettor derives “benefits” (such

as attorney’s fees) from the wrongdoing.

California courts have suggested that, in addition to the

conventional elements for aiding-abetting, a plaintiff also

must allege the defendant participated in the breach for

reasons of its own financial gain or advantage.  In Neilson,

however, the court held that statements in prior decisions—

to the effect that a true aider-abettor is one “reaping the

benefit”—should not be regarded as adding an element to

the tort.  Rather, the financial gain emphasized in aiding-

abetting decisions is evidence the aider-abettor knew of and

substantially assisted the primary violator’s breach of

fiduciary duty.  A profit motive supports an inference of

knowing participation, but is not itself an element of the

tort.

(c) “Reckless Disregard” Equating to “Awareness” of

Misconduct

A literal “actual knowledge” standard may be overly

restrictive given the inherent difficulty of pleading the state

of mind of a defendant.  So, it occasionally has been held

that, unlike a cause of action for conspiracy, the knowledge

requirement for aiding and abetting liability may be satisfied

by proof that a defendant acted recklessly.  Where facts
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are known to the defendant from which the conclusion

objectively follows that a fraud is being perpetrated (and

assisted by defendant), aider-abettor liability may exist even

if the defendant lacked “actual knowledge.”  It is

questionable, however, whether reckless disregard satisfies

the “knowledge” requirement under New York law, at least

outside of cases in which the actor owed the plaintiff a

fiduciary duty.  Federal cases in New York, home to the

financial industry, not infrequently have gravitated toward

insulating financial institutions and professionals from

charges of having facilitated financial fraud.

“Reckless disregard,” in jurisdictions other than New York,

has been found where the actor was “deliberately

indifferent” to the propagation of the fraud scheme.

“Reckless disregard” is not, however, evidenced by “mere

suspicion,” but rather requires proof the aider-abettor

ignored obvious “danger signals.”  In this regard, it has been

held that even if a defendant “should have discovered” the

fraud and could have done so by duly exploring financial

questions, liability will not attach absent recklessness.

In Geman v. Securities Exchange Commission,  a brokerage

firm began an undisclosed practice of executing trades as

principal with its brokerage customers. The firm without

notice ceased reporting to its customers trades executed as

“principal” and customers later sued on the ground the

trades had been concealed from them and disadvantaged

them.  The Court observed that Geman, the alleged aider-

abettor, “clearly was aware of the cessation of reporting

under the former system and, with his extensive background

and experience, surely knew that an alternative reporting

practice [to disclose the trades on which the brokerage

acted as purchaser of customers’ securities] was necessary

(which he does not deny).” Notwithstanding this awareness,

Geman “took no steps to ensure that— or inquire whether—

[the firm] was making alternative arrangements to satisfy

record keeping obligations.” Geman’s simple “inaction,”

which the court regarded as “reckless,” was sufficient to

support the finding that he willfully aided and abetted the

firm’s record keeping violations.
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Similarly, where a bank’s cashiers “cashed so many checks

for such large amounts without verification” from the owner

of a currency exchange, that evidence could support a

finding that the cashiers, but not the owner (who had

safeguarding procedures in place which his employees

disregarded), acted recklessly.  Defendants cannot, it is

plain, rely on an “ostrich defense,” even where plaintiff finds

it difficult or impossible to allege facts showing conscious

appreciation of a particular wrongdoing against a specific

victim.

Mere knowledge of the underlying misconduct is insufficient

to give rise to aider-abettor liability.  The aider-abettor

must also knowingly facilitate commission by the principal

actor of the primary fraud. Generally speaking, the most

common reason for failure on the part of plaintiffs seeking

to establish aider-abettor liability for fraud is the absence of

sufficient facts to demonstrate that the defendant

“substantially assisted” the fraud.

Commentary to the RESTATEMENT (SECOND) OF THE LAW

OF TORTS § 876 identifies five relevant factors for

evaluating whether encouragement or assistance was

“substantial.” Traditional factors include: (1) the nature of

the act encouraged; (2) the amount and kind of assistance

given; (3) the defendant’s relation to the tortious actor, and;

(4) the defendant’s state of mind.  In addition to these

criteria, some courts have indicated another factor: the

“duration of the assistance provided.”  These factors may

establish “affirmative assistance”—the surest basis for

liability—or may indicate aiding of fraudulent concealment

or “wrongful inaction,” which are less certain predicates for

liability, as discussed below.

(a) Affirmative Assistance

Some courts have set the standard for “affirmative

assistance” relatively high. For example, a federal court in

New York has held that even “affirmative actions of opening

[bank accounts for the perpetrators], approving various
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transfers, and then closing the accounts on the basis of

suspected fraud, without more, do not constitute

substantial assistance.”  In Leahey, by contrast, the court

found that Keybank’s making of a questionable loan enabled

the fraud principal to “verify” to the surety that he had

complied with its first funding request, thereby establishing

an indispensable level of credibility the primary actor

required to obtain a bond from plaintiff.  Thus, for some

courts even the mere act of lending money or otherwise

transacting business with the fraud actor may give rise to

aider-abettor status if the institution knows the loan or

other transaction will assist the fraudulent scheme.

Affirmative assistance also has been deemed adequately

pled where a weather derivatives trading company

knowingly agreed to pay any proceeds obtained under

dummy policies in order to conceal from an insurer the

existence of reinsurance policies.  There, aiding and

abetting was adequately alleged with respect to a broker

who, apart from being the perpetrator of the scheme, also

was a principal owner and chairman of the alleged aider and

abettor. Similarly, in Unicredito, aider-abettor liability

adequately was premised on allegations that financial

institutions helped form the various special purpose entities

and financing structures that were used to hide Enron’s

debt.  By contrast, relatively few decisions have found

affirmative assistance to exist where the affirmative acts of

the defendant consist solely of providing financing.

Usually, courts require evidence that the alleged aider-

abettor wished to bring about the fraud and sought by its

actions to make it succeed: “Mere negative acquiescence in

the fraud is insufficient.”

Recently the Second Circuit decided Sharp International

Corp. v. State Street Bank and Trust Co.,  a case that

concerned efforts by a lender to extricate itself from bad

loans extended to the alleged fraud actors, former officers

of Sharp International. There, the complaint pled five acts by

State Street Bank and Trust Company that were alleged to

satisfy the standard of either inducement or rendering aid

to the breach of duty, which consisted of a scheme to cause
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new and unwitting lenders to lend sums to Sharp, thus

concealing debt and perpetuating a fraud on Sharp’s

noteholders.

State Street Bank allegedly had demanded that Sharp, its

borrower, obtain new sources of financing to retire the State

Street debt. However, the court held that the demand for

repayment of a bona fide debt was not, alone, a “corrupt

inducement that would create aider and abettor liability.”

But Sharp’s trustee in bankruptcy further alleged the bank

had concealed its knowledge of the fraud of Sharp, elected

not to foreclose on the loan, and avoided the noteholders’

repeated attempts to contact the bank in order to discuss

the Sharp credit. Nevertheless, the court held that all of

these allegations were merely omissions or failures to act.

“Substantial assistance occurs when a defendant

affirmatively assists, helps conceal or fails to act when

required to do so, thereby enabling the breach to occur.”

Sharp’s trustee in bankruptcy did allege one affirmative act;

namely, that State Street Bank participated in the fraud by

providing contractually required consent: the bank gave

Sharp its express written consent to the noteholders’

purchase of an additional $25 million of subordinated notes.

When it gave this consent, it allegedly knew the noteholders

were purchasing these notes in reliance on Sharp’s

fraudulent representations concerning the accuracy of its

financial statements. The bank also allegedly knew that

absent its consent, the transaction would not be

consummated. The court held, however, that the bank’s

consent was mere “forbearance”; it did no more than remove

a contractual impediment the bank had the right to invoke

or not in its own interest.  In language that manages to be

enigmatic yet revealing, the court explained:

The nub of the complaint is that State Street knew that

there would likely be victims of the [Sharp officer’s]

fraud, and arranged not to be among them. On the one

hand, this seems repugnant; on the other hand, [the]

discovery that Sharp was rife with fraud was an asset of

State Street, and State Street had a fiduciary duty to

use that asset to protect its own shareholders [from the
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consequences of its own bad loan], if it legally could.

One could say that State Street failed to tell someone

that his coat was on fire or one could say that it simply

grabbed a seat when it heard the music stop. The moral

analysis contributes little.

The allegations amounted to nothing more, the Court

concluded, than that State Street Bank was “in a position to

blow the whistle on the [Sharp officers’] fraud, but did not;

instead, State Street arranged to extricate itself from the

risk.”

Why the Sharp noteholders’ allegations do not describe

aiding and abetting of fraud was not fully explained by the

court. “Moral analysis” aside, the allegations described some

degree of knowing facilitation by State Street of the Sharp

officers’ fraud, though perhaps in circumstances the court

regarded as protected by State Street’s obligation to protect

its shareholders’ interests. It may also have been important

to the Second Circuit that there was no allegation of

“atypical barking procedures,” nor special services, provided

in order to assist the fraud.

“Substantial assistance” also may take the form of

inducement.  “Inducement” is “[t]he act or process of

enticing or persuading another person to take a certain

course of action.”  Thus, if one persuades the perpetrator

to engage in misconduct one may be subject to liability even

if that is the only act done in furtherance of the fraud.

Few defendants will slip up and reveal evidence of

inducement, so inducement cases are rare, though highly

effective when they can be supported.

The duration of the defendant’s involvement with the

primary actor may weigh in favor of liability. Where the

fraud has involved a course of conduct occurring over an

extended period of time or a series of transactions, it may

not be necessary to include detailed allegations of the facts

of each transaction of the fraudulent scheme.  “The length

of time an alleged aider-abettor has been involved with a

tortfeasor almost certainly affects the quality and extent of

their relationships and probably influences the amount of
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aid provided as well; additionally, it may afford evidence of

the defendant’s state of mind.”  Of course, an extended

period of contact without assistance of wrongdoing weighs

against liability.

(b) Aiding Concealment

Most successful fraud claims involve active

misrepresentations, as opposed to concealment, because

many jurisdictions do not recognize fraudulent concealment

absent a duty to disclose or other special circumstances.

Where, however, a defendant has encouraged another to rely

on the defendant (or on the perpetrator), concealment

legally may be equivalent to misrepresentation, and in such

cases aider and abettor liability may follow, though under a

different analysis.

For example, in 2003, in connection with the Enron scandal, a

United States district court sitting in New York issued the

first decision holding financial institutions potentially

culpable with respect to the Enron Ponzi scheme. In

Unicredito, the court held “substantial assistance” was

adequately pled where the plaintiffs alleged that financial

institutions knowingly participated in and helped structure

the transactions “that enabled Enron to distort its public

financial statements, specifically with respect to Enron’s

revenues and its ratio of balance sheet debt to balance

sheet capital.”  These actions aided Enron’s efforts to

conceal from its fraud victims debts that should have been

reflected on Enron’s balance sheet. The Unicredito decision

cogently recognizes that some types of structured financing

arrangements may play an indispensable role in facilitating

corporate fraud.

(c) Enabling Fraud to Proceed by Failing to Speak When

Obligated

Mere inaction, even with knowledge of another’s

wrongdoing, usually is insufficient to give rise to aider-

abettor liability. However, an important exception exists

when the circumstances gave rise to a duty to warn, advise,

counsel, or instruct the plaintiff.
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Courts have stated that in certain cases of fraud aiding-

abetting status may not depend on whether the party

assisted the primary tortfeasor by direct advice or support,

but on whether the actor was obligated to disclose or halt

another’s wrongdoing discovered in the performance of

customary business activities. For example, where the

defendant breached a governmentally imposed (and public)

obligation to disclose information to the Internal Revenue

Service, which was alleged to have caused plaintiff to be

misled, the defendant was subject to liability as aider and

abettor.  However, a law firm’s failure to disclose its

client’s insolvency and inability to fulfill future obligations

did not create liability for aiding and abetting fraud. Given

that the law firm had no duty to disclose the information,

its silence was not “substantial assistance” under

Massachusetts law.

In most jurisdictions, aider-abettor status based solely on

non-disclosure by the defendant probably can be

established only when the defendant had a confidential or

fiduciary relationship with the victim. “Absent a confidential

or fiduciary relationship between the plaintiff and the aider

and abettor, the inaction of the latter does not constitute

substantial assistance warranting aider and abettor

liability.”  Thus, a lending institution, at least one court has

said, ordinarily has no duty to disclose merely based on its

status as a lender.

One group of investors alleged, in the context of federal

securities law, that a surety for an investment trust owed

the investors a duty of disclosure (the breach of which gave

rise to aider-abettor status).  However, the court declined

to hold such a duty existed where (1) the parties had

relatively the same access to the information to be

disclosed; (2) the financial benefit and risk was roughly

equivalent, and (3) the defendant was not aware plaintiff

was relying on it to provide the information.

(d) Sliding Scale Approach
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In civil aiding-abetting cases, the Second Circuit employs a

“sliding scale approach,” effectively requiring a higher degree

of intent when the level of assistance is slight.  “The

sliding scale, or in-tandem, analysis has been proposed as a

way of dealing with the difficulty of proving the knowledge

and substantial assistance elements.”  Where all that is

alleged is “mere inaction,” the intent requirement “scales

upward,” and plaintiffs have the additional burden of

showing that the assistance rendered by such inaction is

“‘both substantial and knowing,’ in other words, ‘there must

be something close to an actual intent to aid in fraud’ . . .”

This analysis has been said to require that “the second and

third elements of the test for civil aiding and abetting

liability be analyzed in tandem.”  “In tandem” signifies that

where there is relatively good proof of the defendant’s

general awareness of the alleged wrongful activity, then

relatively less evidence of substantial assistance may be

required, and vice-versa.  A number of courts, in addition

to those in the Second Circuit, have employed the “sliding

scale” analysis.

Causation is an essential element of an aiding and abetting

claim. “Substantial assistance” requires the plaintiff to plead

that the actions of the aider-abettor “proximately caused”

the harm on which the primary liability is predicated.

However, such causation has been interpreted to mean the

injury was “a directly reasonably foreseeable result of the

conduct.”  Some courts have held the plaintiff must

demonstrate the aider and abettor provided assistance that

was a substantial factor in causing the harm suffered.  But

courts have not generally held that there must be an

indisputable “but for” relationship between (i) the

assistance rendered, and (ii) the harm to plaintiff.

Loss causation also will need to be established between the

primary fraud and the victim’s losses.  Thus, if plaintiff ’s

harm was not proximately caused by the primary actor’s

wrongdoing, no further inquiry is needed.
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Fiduciary duties exist on the part of such persons as

attorneys, trust administrators, and director and officers.

Such parties are often claimed to have failed to uphold their

duties of loyalty. Consequently, while fraud constitutes the

largest source of aiding and abetting claims, breaches of

fiduciary duty are close behind. As is not infrequent in the

case of fraud, the perpetrator of the breach of fiduciary duty

may be an individual or small company with little resources,

whereas the aider-abettor may be a large institution with

deep pockets.

In order to recover for aiding and abetting a breach of

fiduciary duty, a plaintiff must establish: “(1) a fiduciary duty

on the part of the primary wrongdoer, (2) a breach of this

duty, (3) knowledge of the breach by the alleged aider and

abettor, and (4) the aider and abettor’s substantial

assistance or encouragement of the wrongdoing.”

Eighteen states have recognized a cause of action for aiding

and abetting breach of fiduciary duty.

Below we discuss the “knowledge” and “substantial

assistance” elements in the context of breach of fiduciary

duty cases.

Knowledge on the part of the aider-abettor that a fiduciary

relationship was being breached can adequately be pled by

allegations that a fiduciary relationship existed, that the

defendant knew of it, and that the defendant knew it was

being breached.  In the context of aiding and abetting,

having “knowledge” of the underlying misconduct has been

held to mean “[a]n awareness or understanding of a fact or

circumstance; a state of mind in which a person has no

substantial doubt about the existence of a fact.”

One court rejected a “constructive knowledge” standard in

the context of aiding and abetting breach of fiduciary duty,

and required instead the following instruction:

B. AIDING AND ABETTING BREACH OF
FIDUCIARY DUTY
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[T]o act knowingly means to act with actual knowledge.

This means that [plaintiff ] must prove [defendant]

knew two things: That [defendant] owed a fiduciary

duty to [plaintiff ], and that [defendant] was breaching

that duty. It is not enough for [plaintiff ] to show that

[defendant] would have known these things if it had

exercised reasonable care.”

The court noted, however, that plaintiff is not required to

show the defendant acted with an intent to harm the

plaintiff.

A notable recent breach of fiduciary duty case, employing a

relatively liberal standard, is Higgins v. New York Stock

Exchange, Inc.  This dispute arose out of the merger,

announced in April 2005, between the New York Stock

Exchange, Inc. and Archipelago Holdings, LLC, through which

the New York Stock Exchange would become a publicly

traded company. Plaintiffs alleged that the terms of the

merger agreement heavily and unfairly favored existing

shareholders of Archipelago over the NYSE owners.

The CEO of NYSE, defendant Thain, was allegedly self-

interested in the merger, based on his financial involvements

with defendant Goldman Sachs, a brokerage house that also

was a major shareholder in Archipelago. It was alleged that

Thain slanted the proposed merger agreement in favor of

Archipelago for the ultimate benefit of Goldman Sachs and

himself (as a large Goldman Sachs shareholder).

Plaintiffs noted that Goldman Sachs was retained by both

the NYSE and Archipelago to act as a “facilitator” in

exploring a potential combination, and to provide various

financial services, notwithstanding that Goldman Sachs had

substantial relations with Archipelago. The decision to

retain Goldman Sachs to advise NYSE in the merger was

approved by the NYSE board and by CEO Thain, who refused

to recuse himself from the decision despite his close ties to

Goldman Sachs and his fiduciary duties to the NYSE, which,

according to the complaint, prohibits directors from

deliberating in a matter in which they are personally

interested.  Plaintiffs alleged that in order to structure a
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deal that benefited Archipelago, Goldman Sachs provided

“substantial assistance” to NYSE defendants in breaching

their fiduciary duties by exerting its influence through

Thain, its former CEO, as well as through a former NYSE

Director and current Goldman Sachs CEO and other

Goldman Sachs-affiliated NYSE directors who were “overly

accommodating” to Goldman Sachs in order to structure a

deal that benefited Archipelago.

Goldman Sachs contended that it was insulated from

charges of aiding-abetting breach of fiduciary duty by an

“engagement letter,” which stipulated that the NYSE

“understands and acknowledges that [Goldman Sachs is]

rendering services to the [NYSE] and to Archipelago in

connection with a Transaction. [NYSE] understands that

potential conflicts of interest or a perception thereof, may

arise as a result of our rendering services to both the

Company and Archipelago.”

The court rejected Goldman Sachs’ argument, holding that

the disclosure of the conflict by no means compels the

conclusion that Goldman Sachs did not aid and abet the

NYSE defendant’s breach of fiduciary duty, as alleged by

plaintiffs.  Ironically, the letter established Goldman Sachs’

knowledge of the conflicts; and those conflicts may of

course have constituted a breach of fiduciary duty. The

court deemed legally sufficient plaintiffs’ allegations that

Goldman Sachs substantially assisted the NYSE in breaching

its fiduciary duties by “exerting its influence through its

former CEO, Thain, and other Goldman Sachs-affiliated

directors, in order to structure a deal that benefited

Archipelago.”

“Knowledge” that an insider was breaching his or her

fiduciary duty to the company requires a relatively high level

off awareness. “Red flags” may not be enough. A recent and

illustrative case of “red flags” involved a precious metals

trading company that had opened a revolving line of credit

with the defendant bank, secured by an inventory of

precious metals. The bank knew the trading company was in

the business of selling precious metals as a dealer, and had

other knowledge of how the trading company’s president
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disposed of assets (ultimately leading to the company’s

demise), but, according to the court, lacked knowledge of

the president’s breach of duty.

The complaint alleged that when the defendant bank

decided to end its own metals financing program, it had

looked for alternative lenders to assume the loans it had

extended to dealers. The plaintiff trading company was

urged by brokers, who may or may not have been acting at

the bank’s behest, to become a successor lender with

respect to the bank’s existing borrowers. The trading

company agreed, and ultimately assumed approximately 200

of the bank’s loans so that by 1993 it had a total loan balance

of $17.5M and, importantly, should have held $24.4M in

collateral posted by those lenders. However, the company’s

president, Clark, secretly had been misappropriating these

assets, selling off the precious metal collateral in the

company’s daily operations, according to the complaint.

As these “take-out” loans were paid off by the trading

company, the bank disposed of the collateral, per directions

from Clark, typically returning it to the control of Clark

(ostensibly acting for the trading company). Clark sold all or

nearly all of the metals the bank transferred to the trading

company, frequently to purchase additional loans from the

bank, as well as metals futures contracts. However, when

the price of silver rose in 1993, the company lost a large sum,

was unable to purchase enough metals to replace the

collateral it had sold, and filed for bankruptcy.

The trading company’s trustee in bankruptcy sued the bank,

alleging it had aided and abetted Clark’s breach of fiduciary

duty to the company. The court held, however, that the

trustee needed to come forward with evidence to show the

bank “knew” Clark was breaching a duty owed to the

company. Though it was undisputed the bank knew the

company was in some manner disposing of the metals it was

acquiring, the bank’s senior officers testified, apparently

persuasively, that they were unaware Clark had been

misappropriating the collateral metals. They pointed out: (i)

the company was a metals dealer which regularly traded

metals, and; (ii) the bank had no reason to believe the
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company had not otherwise covered its positions (for

example through futures contracts). The trustee contended

the bank knew the company was selling the metals and was

close to insolvent, and that the bank knew the silver metals

market was volatile and typically full of unscrupulous

lenders.

While the court conceded such evidence could have raised

“red flags,” that circumstance was not conclusive: the bank

“owed no duty” to the company. “In the absence of any duty,

proof of actual knowledge is required.” And absent

knowledge of the scheme or breach, the bank “could have

had no intent to further either.”

A plaintiff alleging aider-abettor liability should plead the

defendant knew the principal’s conduct contravened a

fiduciary duty at the time it occurred.  In an ERISA case,

for example, a plaintiff was required to show

not only that when [the ERISA Fund] was paying defendant’s

invoices, it was tapping the Plaintiff ’s reserve account

(rather than a general operating or legal defense account),

but also that the Defendants were or should have been

aware of the particular internal bookkeeping account [the

Fund] was drawing on to pay them, and that such payment

constituted a breach of [the Fund’s] fiduciary duty.

Plaintiffs failed to adequately allege scienter (the requisite

state of mind) where, according to the complaint, a

management company falsely had represented to investors:

that it had reviewed prices charged by the fund company it

managed to ensure their consistency with market values;

that defendant was vested generally with “management and

control” of the fund company; that it had the authority to

require the fund company to adhere to applicable laws; that

it undertook risk management services for the fund

company; that it communicated with the individual

defendants, and that it knew about the fund company’s

fiduciary obligations to investors.  Even viewed

collectively, the court held, those facts did not “permit an

inference that [the management company] had actual

knowledge of the alleged fraud.”
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Nevertheless, unlike an action based on conspiracy, aiding

and abetting liability may, according to several decisions, be

satisfied by proof that a defendant acted recklessly.  And

as in fraud cases, aiding and abetting may be shown

inferentially, such as by the existence of a conflict of

interest and encouragement on the part of the aider-abettor

to the actor to negotiate contracts that were prejudicial to

plaintiff,  though, seemingly incorrectly, it also has been

held that “[w]hat is clear from all the cases and the

RESTATEMENT is that there is not a lower level of

culpability or scienter for aiding and abetting than for the

underlying tort.”

“Substantial assistance” in aiding-abetting breach of

fiduciary duty cases may be easier to establish than in fraud

cases. For example, substantial assistance has been

evidenced by mere advice by attorneys to a company

president on how he might “warehouse premiums” so he

could purchase illicit off-shore insurance policies.

Similarly, where counsel for a partnership failed to inform a

principal of material business dealings, counsel was subject

to aider-abettor liability.  And where a bank lent sums to

the fiduciary (a trust) knowing the loan was made for

purposes of misleading a plaintiff creditor, the lender was

liable to the plaintiff.

The relative ease of alleging “substantial assistance” in

breach of fiduciary duty cases is noteworthy, and likely

stems in part from the high level of duty owed by the

fiduciary. Because of this elevated duty, when a secondary

actor renders assistance the nexus between assistance and

harm to the plaintiff frequently is apparent, or should be.

Aiding and abetting doctrine is reasonably well defined;

however, close analysis reveals nuances that may be distinct

to a particular fact pattern. Greenmail cases, for example,

have a body of law practically their own, as in such cases the
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“assistance” is often pronounced, though evidence of

“knowledge” frequently is more debatable. Given such

distinctions, there is much to be learned from a comparative

discussion of aiding and abetting law from the standpoint of

some noteworthy fact-patterns. There are no over-arching

themes common to the varying relationships and

circumstances. Rather, aiding-abetting doctrine has tended

more to adjust to the particular relationship in question

than to crystallize around immutable principles.

Certain courts have adopted the principles of the

RESTATEMENT (SECOND) OF TORTS section 876(b) to

subject to liability attorneys who have aided a client in the

client’s breach of duty to a third party.  As discussed

above,  the threshold for substantial assistance appears

markedly lower in breach of fiduciary duty cases where a

professional, such as an attorney, is the alleged secondary

actor.

In Reynolds v. Schrock, the court held that a jury could find

aiding-abetting liability where plaintiff alleged the attorney,

having drafted the settlement agreement between the

partners and knowing the partners owed each other

fiduciary duties, nonetheless advised one partner to breach

her duty to the other, then helped her conceal that breach,

and received over $130,000 for his role in the transaction

that constituted the breach.  By contrast, however, an

attorney’s advice to the client outlining the range of options

and the consequences that might flow from them, does not

give rise to secondary liability if, after hearing the advice,

the client chooses upon her own to engage in conduct that

results in a breach of duty.  Substantial assistance or

encouragement of the client’s breach of fiduciary duty needs

to rise to “affirmative conduct that actually furthers the

client’s breach of fiduciary duty, done by the attorney with

knowledge that he or she is furthering the breach.”

Recently, the Third Circuit undertook a careful analysis of

the “substantial assistance” prong of aider-abettor liability,

in a case concerning the aftermath of the financial demise of

A. ATTORNEYS
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automotive entrepreneur John DeLorean.  DeLorean owed

fees for legal services, and ultimately the creditor law firm

sued him, seeking a substantial judgment. As attachable

funds seemingly were either non-existent or elusive, the

chief asset targeted by the creditor law firm was DeLorean’s

country estate, the 430-acre “Lamington Farm.” However,

the alleged aider-abettor, DeLorean’s new law firm, had

prepared a Memorandum of Life Lease in which “Genesis,”

the purported title holder of Lamington Farm, acknowledged

a preexisting life lease created in 1987 between DeLorean, as

lessor, and DeLorean, as guardian for his children, as

lessee.

At this point, the alleged machinations became somewhat

convoluted. The complaint alleged that the defendant law

firm created the life lease memorandum after entry of

judgment in favor of plaintiff (the creditor law firm). The

plaintiff alleged the life lease was a fiction and that the

defendant law firm knew it was, having created it in support

of a wrongful attempt to obstruct plaintiffs’ enforcement of

their judgment against DeLorean.

Two weeks before DeLorean was to be deposed in

connection with disposition of his assets, the defendant law

firm recorded the purported life lease memorandum with

the Somerset County Clerk. The firm subsequently

misrepresented to the clerk that the order had the effect of

dissolving a prior order in favor of plaintiffs that had set

aside DeLorean’s fraudulent conveyance of Lamington Farm

to Genesis. The clerk relied on this deceptive letter and

entered on the public record erroneous marginal notations

in that regard.

After the creditor law firm obtained a writ of execution from

the U.S. District Court that included personal property (and

DeLorean’s shares in a Nevada corporation (CRISTINA)),

DeLorean’s counsel contacted counsel for DeLorean Cadillac,

which was controlled by DeLorean’s brother. (DeLorean

Cadillac had obtained a writ of execution against DeLorean.)

DeLorean Cadillac’s attorney agreed to a request not to

contact the creditor law firm concerning furniture described

in the writ, which John DeLorean was removing to a
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warehouse owned by DeLorean Cadillac. Nor did the

defendant law firm disclose to the Court when they moved

to vacate plaintiffs’ writ that DeLorean had delivered the

CRISTINA shares to the marshal to facilitate the execution

by DeLorean Cadillac on its writ.

The Third Circuit Court of Appeals, taking all of this in,

observed that, unlike in a conspiracy case, plaintiffs did not

need to plead “shared intent.” Civil liability for aiding and

abetting arises when one knows the other’s conduct

constitutes a breach of duty “and gives substantial

assistance or encouragement to the other so to conduct

himself . . . .”  Because the defendant law firm knew

DeLorean was seeking to perpetuate a fraud on his creditor,

the firm’s extensive involvement and assistance in the

scheme subjected it to liability as aider-abettor.

The attorney aider-abettor decisions draw a line between

the mere rendering of advice to a wrongdoer, on the one

hand, and actively misleading or affirmative conduct

directed toward a third party on the other. The attorney, as

counselor, almost certainly will receive better protection

than the attorney who acts as the public and active agent of

a wrongdoer.

Financial institutions are among those entities most

frequently charged with aiding and abetting fraud. Because

modern banks provide an array of valuable, and frequently

innovative, financing services, banks often are regarded as

having been a “partner in crime” with a company the bank

may have considered merely a “borrower” or “customer.” The

factual elements frequently recurring in bank fraud cases

include, most notably: (i) financing, through a series of

transactions, of a fraudulent enterprise over an extended

duration; (ii) the bank’s use of actual or alleged “atypical”

banking practices, and; (iii) an ultimate bankruptcy (or

absconding with funds) by a borrower or client of the bank.
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In Chance World Trading E.C. v. Heritage Bank of

Commerce,  plaintiff Chance World undertook to invest in

a related business venture (Construction Navigator) by

placing $200,000 in an account at Heritage Bank. The

investing agreement limited use of the funds to technical

development, and required the signatures of all three of

Construction Navigator’s principals for withdrawals.

However, one of the principals of the venture allegedly

misappropriated funds to pay her personal salary, office

rent, and other general corporate expenses not related to

the Company’s chartered purpose.

To effectuate this misappropriation, the alleged primary

actor had opened a second account at Heritage Bank. This

account did not require signatures of all three of the

company’s principals. The fraud actor then transferred funds

from the original account into the new account. The bank

permitted the withdrawal without requiring the

authorization of the other principals.

Chance World sought to establish the bank knew the fraud

actor was misappropriating the $200,000 investment based

on the following facts: (1) the bank had been informed that

Chance World provided the financial backing for

Construction Navigator, a start-up company; (2) the bank

understood that Chance World was the source of the first

$200,000 in Construction Navigator’s money market

account; (3) the bank was in possession of the Chance

World/Construction Navigator “term sheet”; (4) the bank

had learned Chance World was buying 51% of the total

shares of Construction Navigator; (5) the Construction

Navigator charter, as well as California law and the

conditions of the bank account itself barred withdrawals in

excess of $100,000 where the authorization was by but one

officer, and (6) the bank permitted Construction Navigator

to open a corporate banking account without any advance

corporate resolution authorizing such action.

Nevertheless, the court observed that the term sheet only

contained in very general terms the substance of the

agreement between Chance World and Construction

Navigator and, importantly, contained no restrictions on
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Construction Navigator’s use of funds. As a matter of

California law, the court held, the violation by the bank of its

own internal policies and procedures, without more, is

insufficient to show a bank was aware of fiduciary breaches

committed by customers.  The court held that Chance

World needed to produce evidence that Heritage Bank had

actual knowledge of the fraud actor’s crimes; it could not

rely on inferences drawn from “sloppy work” by the Bank.

In another case, in May 2003 Allied Irish Banks, PLC filed suit

in the Southern District of New York against Bank of

America and Citibank.  Allied sought to recover for losses

incurred by its then subsidiary, Allfirst, between 1997 and

2002 by a rogue foreign exchange trader, John Rusnak.

Rusnak had hid his losses for several years by booking

fictitious trades and manipulating Allfirst’s internal controls.

He pled guilty to bank fraud and was sentenced to seven and

one-half years in prison, according to the Complaint.

Allied has alleged that Citibank and Bank of America: (1)

carefully tailored their reporting to Allfirst to omit

information concerning Allfirst’s profits and losses, mark-to-

market positions, and risks; (2) were persuaded not to seek

margin from Rusnak, which would have disclosed his trading

losses; (3) provided to Rusnak $200 million in funding

disguised as the proceeds of Rusnak’s foreign exchange

trading; (4) executed $170 million in trades that helped

Rusnak undermine Allfirst’s controls but had no business

purpose, and; (5) doctored trade confirmations to cover up

Rusnak’s fake trades. The unusual procedures allegedly

helped to avoid detection by Allfirst’s internal controls.

Rusnak allegedly persuaded the banks to utilize unusual

trading “recaps,” which omitted information concerning the

price of Rusnak’s positions, the risk, or its current mark-to-

market value. The confirmation also excluded transfer

activity and profit and loss information. Because of Rusnak’s

unusual requests concerning documentation, “BofA and

Citibank knew or should have known that Rusnak wanted to

hide material information from Allfirst,” according to the

complaint.
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Further, Bank of America allegedly executed currency trades

with Rusnak that were disguised loans. For payment of a

small premium on a call option that could never be

exercised, Rusnak received $120 million in funds (a premium

on a put option) coupled with future liability well in excess

of that amount on the put option to Bank of America. In

March 2001, Bank of America allegedly paid Allfirst $74.9

million for a “put option” on $230 million worth of yen with

an exercise date of March 7, 2002.  Though it created a

short-term gain, the transaction created an unbalanced

long-term liability, according to the complaint.

The Court held the complaint properly stated a claim for

aiding and abetting fraud.  Bank of America’s actual

knowledge of the fraud was adequately pled based on the

allegations Rusnak told the bank he wanted information

omitted from daily trade confirmations, monthly reports,

and communications between the bank and Allfirst “because

he sought to conceal such information from his employer.”

“Substantial assistance,” in the form of “deliberate

concealment” properly was pled by alleging the bank

concealed information by withholding it, and by “actively

and deliberately altering documents.”

Bank of America was also the subject of aiding-abetting

charges in In Re Parmalat,  where it contended that the

breach of fiduciary duty at issue merely concerned a

supposed duty owed to Parmalat’s stakeholders. Because,

according to Bank of America, Parmalat owed no such duty

to its stakeholders, there could have been no breach of

fiduciary duty (and thus no liability for aiding and abetting).

The court disagreed, holding that the complaint adequately

had alleged that the bank aided insiders in breaching duties

the insiders owed to Parmalat.

Bank of America was alleged to have assisted Parmalat

affiliates’ managers in “structuring and executing a series of

complex, mostly off-balance sheet, financial transactions

that were deliberately designed to conceal Parmalat’s

insolvency.”  According to plaintiffs, Bank of America’s
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knowing assistance ensured that Parmalat’s financial

statements were false and misleading, which resulted in

Parmalat’s bankruptcy.

Specifically, plaintiffs alleged that in 1997, Bank of America

had entered into an $80 million five-year credit agreement

with one of Parmalat’s Venezuelan subsidiaries. The parties

did not disclose a side letter that gave Bank of America

additional guarantees, a $120,000 “arrangement fee” and

interest beyond the publicly disclosed rate. According to

plaintiffs, that transaction made Parmalat appear healthier

and more creditworthy than, as Bank of America allegedly

knew, Parmalat really was.

In addition, in 1998, Bank of America allegedly entered into

an $80 million eight-year credit agreement with two of

Parmalat’s Venezuelan subsidiaries and a $100 million credit

agreement with a Brazilian subsidiary. These loans were

secured by cash deposits made by an Irish Parmalat

subsidiary in the entire amounts of their respective loans.

The Irish subsidiary obtained the funds through issuance of

eight-year notes to institutional investors in the U.S. in

private placements arranged by Bank of America.

Consequently, the funds from investors flowed to South

American subsidiaries; Bank of America took no risk and,

when Parmalat’s troubles surfaced in December 2003, Bank

of America foreclosed on the collateral. The fact that the

loans were secured by cash put up by Parmalat was not

disclosed publicly. Thus, the purchasers of the eight-year

notes did not know they were contributing collateral for

Bank of America loans. Nor, importantly, did the purchasers

of Parmalat’s stock know that Parmalat had approximately

$180 million less available cash than its financial statements

indicated. Again, side letters increased the fees and interest

payable to Bank of America and were not disclosed, further

distorting Parmalat’s financial picture. Also, the actual

purpose of the Venezuelan loans was to extinguish debt

under the December 1997 agreement with Bank of America,

rather than as the public disclosure indicated, “to fund

import/ export activities by the Venezuelan companies,”

according to the complaint.
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Bank of America also allegedly structured a set of

transactions pursuant to which a Brazilian Parmalat

subsidiary issued $300 million of privately placed debt that

was “disguised as an equity investment.” To accomplish this,

Bank of America formed two special purpose entities that

bought $300 million of stock in the Brazilian entity,

whereupon the SPEs issued four-year notes purchased by (i)

Bank of America, (ii) U.S. institutional investors, and (iii)

another Parmalat subsidiary. The Brazilian entity accounted

for $130 million of the $300 million as “equity.” In December

1999, a Bank of America employee educated Parmalat “how

to describe the transaction in a press release so that it

would appear to be equity rather than debt,” according to

the complaint.

Furthermore, Bank of America allegedly made a succession

of loans to Parmalat subsidiaries while simultaneously

executing a supposed interest rate swap agreement with

Parmalat’s African subsidiary. The “swap” required Bank of

America, in effect, to pay $5.2 million each year to a Swiss

bank account “ostensibly owned by Parmalat Africa.” The

ostensible purpose of the swap was cancelled out by side

letters, which required Parmalat Chile and Parmalat South

Africa to pay Bank of America additional interest on their

loans roughly equating to Bank of America’s yearly $5.2

million installments to Parmalat Africa’s “ostensible bank

account.” And, the account was not Parmalat Africa’s; rather,

allegedly, it “has been linked to Bank of America officials.”

In addition, the swap agreements were not actually swaps,

according to the complaint: they specified no currency or

interest rate exchanges and offered the counter-parties no

ability to hedge. The complaint alleged the agreements were

nothing more than a device for Parmalat to make illicit

payments to Bank of America officials.

Bank of America did not deny that the complaint

sufficiently alleged that it aided and abetted actual breaches

of fiduciary duty. Rather, Bank of America characterized the

claim as one of aiding and abetting a breach of duty owed to

Parmalat’s shareholders—to whom the Bank argued Parmalat

owed no duty. The court held that this argument was
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entirely beside the point: the complaint alleged the banks

aided insiders in breaching duties the insiders owed to

Parmalat.  Thus, the complaint properly alleged aiding-

abetting liability as a matter of law.

Aiding and abetting charges have been brought by one bank

against another. In Rabobank Nederland v. National

Westminster Bank,  the plaintiff, who funded a “take out”

of another bank’s (“the debtor”) interest in a credit facility,

alleged the debtor’s officers breached their fiduciary duty by

approving the debtor’s funding of over $600,000 for the

purchase of almond farms for no consideration to the

almond farm entities they controlled, and approving the

debtor’s entry into long-term leases at above-market

rates.  The claim was premised on law holding that a

debtor’s officers and directors owe to a successor (or take-

out) lender a fiduciary duty to preserve the debtor’s

corporate assets for the benefit of its creditors (including

the take-out lender).

The complaint alleged the original lender aided and abetted

this breach by loaning $1.2 million to a particular trust that

purchased the almond farms property while knowing that

several debtor’s officers had formed the almond farm

entities. The loan was made for the express purpose of

acquiring the almond acreage; and the original lender “knew

or should have known” that the individual defendants could

not develop the almond farms without draining additional

funds from the debtor. Construing these allegations

“broadly,” the court found they supported the “inference”

that the original lender knew its loan to the trust assisted

the officers and directors of the debtor in their breach of

fiduciary duties to the take-out lender.

The original lender, however, contended that because it did

not owe the same fiduciary duties as the debtors, it could

not face liability for aiding and abetting their breach of

fiduciary duty. The appellate court held this theory was

erroneous because it essentially treated the cause of action

identically to one for conspiracy, where a duty is owed

directly by the defendant. By contrast, “[a] party need not
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owe any fiduciary duty, let alone the same fiduciary duty, to

be subject to liability for aiding and abetting another’s

breach.”

In Neilson v. Union Bank of California, N.A.,  a private

money manager (Slatkin) allegedly set up investment funds

as part of a classic Ponzi scheme: “i.e., he used monies paid

by later investors to pay artificially high returns to initial

investors, with the ultimate goal of attracting still more

investors.”  Investors alleged the banks “rubber-stamped”

false information Slatkin gave to them and treated the

client accounts as “one common pool of fungible and liquid

assets.”  They alleged the banks “knew or should have

known that Slatkin was operating a Ponzi scheme, and that

without the assistance provided by the banks, Slatkin’s

Ponzi scheme could not have succeeded.”

The court observed that while under Rule 9(b) of the Federal

Rules of Civil Procedure, fraud must be pled with specificity,

“‘[m]alice, intent, knowledge, and other condition of mood of

a person may be averred generally.’”  Nevertheless, the

pleader must allege the nature of the information the

defendant possessed; that is, “actual knowledge of the

primary violation.”  In Neilson, the complaint pled that

“the banks knew [the primary actor, Slatkin] was committing

fraud and was breaching his fiduciary duties to class

members,” and that each bank “actively participated in

Slatkin’s Ponzi scheme with knowledge of his crimes.” These

allegations, notably supported by use of “atypical banking

procedures to service Slatkin’s accounts,” adequately stated

the “knowledge” requirement for aidingabetting breach of

fiduciary duty.

Clearly, the more a bank knows about its borrower’s

business the greater the exposure to the bank in the event

that “business” proves to have been a fraud scheme. Equally

important is the number of financing transactions and

extent of time over which the bank has furthered the

borrower’s objectives. And, as previously observed, the use

of “atypical” banking procedures is considered very strong

evidence of scienter.
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A common fact-pattern involves a bankrupt corporation

that formerly operated as a fraudulent enterprise. In

bankruptcy, after ringleaders in upper management have

been thrown out, the bankruptcy trustee not infrequently

discovers that third-parties, such as suppliers, accountants

or law firms, appeared to have facilitated the fraud.

Bankruptcy trustees in this position have sought recourse

against these alleged aiders-abettors.

However, when the bankrupt corporation joined with a third

party in defrauding its creditors, the trustee cannot recover

against the third party for the damage to the creditors. “A

bankruptcy trustee has no standing generally to sue third

parties on behalf of the estate’s creditors, but may only

assert claims held by the bankrupt corporation itself . . . .”

The in pari delicto defense may be raised in aiding-abetting

actions brought by the bankruptcy trustee when a

participant in illegal, fraudulent or inequitable conduct

(here, the trustee) seeks to recover from another participant

in that conduct. Under those circumstances, the parties may

be deemed in pari delicto, and the “law will aid neither, but

rather, will leave them where it finds them.”  For example,

a claim against investment banks for aiding and abetting

fraud by shareholders’ representatives was subject to

dismissal where the “essence” of the claims was a failure to

tell others at the now-bankrupt company “what the

shareholders-representatives already knew.”

However, in bankruptcy, the in pari delicto doctrine applies

primarily to the trustee as representative of the “debtor”

under Section 541 of the Bankruptcy Code, and not

necessarily to the trustee in its status as “creditor.” As

“creditor,” the trustee is not stepping into the shoes of the

debtor company, but is assuming the status of hypothetical

lien creditors who were not party to the breach of fiduciary

duty. Section 544(a)(1) of the Bankruptcy Code provides

that the trustee shall have, as of the commencement of the

case, the rights and powers of a “creditor that extends credit

to the debtor . . . and that obtains . . . a judicial lien on all

property on which a creditor on a simple contract could

C. BANKRUPTCY TRUSTEES’ ACTIONS
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have obtained such a judicial lien, whether or not such a

creditor exists.”  Thus, in Anstine v. Alexander,  the

trustee had standing to bring aiding-abetting claims, given

that any hypothetical judgment lien creditor would have had

standing to sue the company’s attorneys for malpractice

causing injury to the company or for the president’s breach

of duty to his company. “Such a lien creditor would also have

a cause of action against anyone who aided and abetted that

breach of fiduciary duty.”

The availability of the in pari delicto defense in the case of

creditors of a bankrupt estate depends upon the

jurisdiction, with the Ninth Circuit, based on equitable

considerations, restricting the defense, and the Second and

Third Circuits, relying on their interpretation of Section 541

of the Bankruptcy Code, giving the defense broad sway.

Separate corporate entities in the same family of entities

under common control or controlling one another may be

alleged to be perpetrator and aider-abettor, respectively.

However, complexities arise when some affiliates are alleged

to be primarily and others secondarily responsible.

Subsidiaries are ordinarily treated as independent corporate

entities; however, in reality they are sometimes “mere

vehicles” through which an improper scheme is

effectuated.  In Rabkin v. Philip A. Hunt Chemical Corp.,

former minority shareholders of the Philip A. Hunt Chemical

Corp. presented such a case. Olin Corporation, Hunt’s

majority shareholder was named as defendant. The plaintiffs

claimed that “since Olin allegedly breached its fiduciary duty

in connection with a merger and Olin Acquisition was the

corporate vehicle through which the merger was

consummated, the subsidiary was a knowing participant

liable for its parent’s breach.”  The court rejected the

contention, though only because “no allegation [was ever

made] that Olin Acquisition even existed at the time the

merger proposal was presented to Hunt.”
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It has been held that a corporation had requisite guilty

knowledge and knowingly rendered substantial assistance in

connection with securities fraud by a corporately separate

“family business,” where the family that committed the

fraud owned and controlled the defendant corporation. In

that circumstance, the defendant corporation was deemed

to possess the knowledge held by the company that

primarily committed the fraud.

Directors and officers of a company owe a fiduciary duty to

the shareholders.  A rival, or corporate raider, may become

liable for aiding and abetting breach of that duty should the

rival or takeover suitor induce an officer of the company to

act disloyally. In “greenmail” cases, the putative acquiring

company may be exposed to liability after seeking to

persuade the directors and officers to make business

decisions that are antithetical to the company’s interests in

an attempt to fend off a takeover (that might be in the

shareholders’ interest).

Allegations of a “street sweep” scheme, to defeat a hostile

takeover, formed the subject of aiding-abetting claims in

Ivanhoe Partners v. Newmont Mining Corp.  There, the

board approved a dividend allegedly to finance a stock

purchase by the company’s largest corporate shareholder.

That shareholder, if permitted, intended to acquire a

sufficient share of the company to prevent the hostile

tender offeror from acquiring a controlling share.  When

the directors enacted a standstill agreement that bound the

corporate shareholder to vote its shares for the company’s

director nominees, “it severely restricted” the shareholder’s

ability to dispose of its stock free of the standstill

restrictions. “That agreement operated to entrench the

[Company’s] Board” and thus went beyond the reasonable

goals of limiting a shareholder’s ability to acquire a majority

share.  This was a violation of the company’s directors’

duties, and given that the shareholder, as a contracting

party, obviously knew of the “entrenchment effect” of those

provisions, the shareholder “aided and abetted” that

violation.

249 

250

E. DIRECTORS AND OFFICERS

251

252

253

254

255

256



/

Another legally viable aiding-abetting claim alleged that

officers caused the company to “deepen its insolvency,” to

the prejudice of the plaintiff creditors, by “wrongfully

prolonging the company’s existence through the incurrence

of spurious debt,” largely by allowing sales on credit to an

affiliated entity that they knew was becoming insolvent.

Applying New Jersey law, the court held that such

allegations met the standard that (1) there had been a

wrongful act in an underlying securities violation, (2) the

alleged aider-abettor knew it, and (3) the aider-abettor

“knowingly and substantially participated in the

wrongdoing.”

As discussed above,  the in pari delicto defense often will

bar claims by the bankruptcy trustee, including claims based

on misconduct by the bankrupt entity’s former officers and

directors. However, in In re Parmalat,  the plaintiff sought

to avoid the in pari delicto defense by alleging the officers

and directors had been acting strictly for themselves in

“looting” Parmalat. The court agreed: “By any standard, theft

from a corporation by insiders is self-dealing by the

insiders,” not in the interest of the company, and thus the

insiders’ knowledge is not imputed to the company.

“Greenmail” typically refers to the payment by a publicly

traded company of a premium over market price to a

“corporate raider” to repurchase the raider’s shares of stock

in the company. Corporate raiders, or takeover artists, may

threaten a takeover of a company, thereby jeopardizing the

job security of directors and officers (who may believe they

will be ousted under the raider’s regime). Such directors and

officers have a duty to disregard that personal risk. Should

those directors and officers, aiming to preserve their power

and perks, cause the company to overpay to buy back the

raider’s shares in order to defeat the takeover, they may

have breached their fiduciary duty to the company’s

shareholders. If the raider intends this result, the raider (or

“greenmailer”) may be liable to shareholders of the target
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company as an aider and abettor. The entity pursuing the

takeover must offer consideration to the company, not to

officers at the company.

In seeking to establish liability on the part of the

greenmailers, shareholders have alleged that the corporate

directors breached their fiduciary duty to shareholders by

incurring harmful debt and by paying the price of a targeted

stock repurchase.  For example, in 1984, Saul Steinberg and

Associates acquired more than two million shares of Walt

Disney Productions.  Interpreting this action as an initial

step in a takeover action, the Disney directors countered by

acquiring a new company (Arvida) and thereby assuming

$190 million in debt. Three months later the Disney directors

repurchased all of the Steinberg shares for approximately

$77 a share, which included a premium over the market

price. This repurchase, which the court categorized as

greenmail, was financed through increased borrowing. With

the new combined borrowing, corporate debt rose to two-

thirds of equity. This action harmed the shareholders

because it negatively affected the corporation’s credit rating

and stock prices.

In reviewing a lower court decision to issue an injunction,

which, in effect, imposed a constructive trust on the profits

of the repurchase, the court of appeals concluded that at

the trial on the merits Steinberg could be held liable as an

aider and abettor in the breach of fiduciary duty. Steinberg

“knew or should have known” Disney was borrowing the

$325 million purchase price. From his previous dealings with

Disney, including an aborted purchase of Arvida, he knew the

increased debt load would negatively affect Disney’s credit

rating and the price of its stock.  The argument that

Steinberg had actual knowledge of harm flowing to Disney

shareholders was strengthened by the fact that Steinberg,

while still a shareholder, had brought his own derivative

action in an attempt to block an acquisition of Arvida and

the assumption of $190 million in debt. These facts

suggested that Steinberg knew that the actual harm to

shareholders exceeded the benefits.
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In Gilbert v. El Paso. Co.,  shareholders of the target

corporation (El Paso) brought a class action. The putative

acquirer, Burlington, had made a tender offer of $24 per

share. The offer contained several conditions (“outs”) which

Burlington had the option to use. El Paso’s Board initially

opposed the offer, claiming the $24 price was inadequate;

however, El Paso’s shareholders evidently liked the offer,

which represented a premium over market price because it

was oversubscribed.

Surprisingly, to outsiders, the conflict suddenly became

amicable. Burlington and El Paso announced they had an

agreement. A new tender offer was announced at the same

price, but for fewer shares. Some of El Paso’s Directors were

granted golden parachutes. The agreement allegedly had the

effect of reducing the amount of the participation from the

first to the second offer, thus denying the shareholders the

premium for all shares tendered under the first offer.

The court was able to infer that several conspiracy scenarios

were possible. Under each, Burlington’s superior bargaining

position, was crucial. Burlington responded that its duty to

its shareholders obligated it to get the best price possible,

and that the transaction was an arm’s length one. According

to Burlington, “pursuit of the best available price in

negotiations with opposing management can be undertaken

without regard to the target management’s fiduciary

obligations to its shareholders.”

The court disagreed, ruling that if participation in a breach

of duty occurred, there could have been no arm’s length

deal: “Thus, although an offeror may attempt to obtain the

lowest possible price for stock through arm’s length

negotiations with the target’s board, it may not knowingly

participate in the target board’s breach of fiduciary duty by

extracting terms which require the opposite party to prefer

its interests at the expense of the shareholders.”

Offering terms that afford special consideration to board

members is a clear path to aider-abettor liability. When

terms hold value that inures exclusively, or even
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disproportionately, to officers and directors, courts have not

found it difficult to infer the offeror knew it was inducing a

breach of fiduciary duty to shareholders.

Based on Central Bank, it has been suggested that civil

aiding and abetting liability under RICO appears to be

traveling a path toward extinction. “[A] private cause of

action for aiding and abetting a RICO violation cannot

survive the Supreme Court’s decision in Central Bank . . . . ,”

according to the Third Circuit Court of Appeals.  The Third

Circuit has observed that the Central Bank court quoted

directly from the text of the federal securities laws in

abolishing all future civil aiding and abetting claims under §

10(b).  The Third Circuit and other courts have applied the

reasoning of Central Bank to RICO and concluded the

statute does not provide for aiding and abetting liability.

Nevertheless, state RICO laws, which may be more

expansively construed than federal statues, may permit

aiding and abetting actions.

The Securities Act of 1933 and the Securities Exchange Act

of 1934 both contain explicit savings clauses that preserve

state authority with regard to securities matters.

Consequently, courts long have recognized aiding-abetting

liability in connection with securities actions brought

pursuant to state law.

The Texas Securities Act, for example, establishes both

primary and secondary liability for securities violations.

An “aider” is defined as “[a] person who directly or indirectly

with intent to deceive or defraud or with reckless disregard

for the truth or the law materially aids a seller, buyer or

issuer of a security.”  The Texas Supreme Court has held in

this context that “reckless disregard” requires that the aider

be aware of the primary violator’s improper activities. Thus,

a broker’s mere disregard for internal procedures that would

have brought the fraud to light was, without more,

insufficient to give rise to secondary liability.

G. RICO
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Post-Central Bank, much of the law of aider-abettor liability

is developing in state courts, including under state securities

statutes. This environment likely will produce a rich, and

varied, body of decisional law.

The Federal Anti-Terrorism Act provides civil remedies for

victims of international terrorism, stating: “Any national of

the United States injured in his or her person, property, or

business by reasons of an act of international terrorism, or

his or her estate, survivors or heirs, may sue therefore in any

appropriate district court of the United States and shall

recover threefold the damages he or she sustains and the

cost of the suit, including attorney’s fees.”  While funding

that indirectly reaches terrorist organizations itself may not,

depending on the circumstances, always be sufficient to

constitute an act of international terrorism under the Act,

assistance that meets the definition of aiding and abetting

terrorism does give rise to liability under the Act.

In Boim v. Quranic Literacy Institute and Holy Land

Foundation for Relief and Development, the court found

that section 2333 can give rise to aiding and abetting liability

because it provided for an express right of action for

plaintiffs, and it was reasonable to infer that Congress

intended to allow for aiding-abetting liability.  Further, the

history of section 2333 showed Congress had intended to

make applicable general tort principles. Moreover, Congress

expressed its intent to “render civil liability at least as

extensive as criminal liability in the context of terrorism

cases.” Given that criminal actors are subject to aiding-

abetting liability under section 2339B,  civil liability should

attach as well.

Lastly, the court observed that Congress’ intent to thwart

financing of terrorism cannot be met unless liability extends

beyond those directly involved in the acts of terrorism: “if

we failed to impose liability on aiders and abettors who

knowingly and intentionally funded acts of terrorism, we

would be thwarting Congress’ clearly expressed intent to cut

off the flow of money to terrorists at every point along the

I. TERRORISM
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causal chain of violence.”  In Boim, therefore, plaintiffs

were permitted to attempt to prove that the defendants

“knew of Hamas’ illegal activities, that they desired to help

those activities succeed, and they engaged in some act of

helping the illegal activities.”

In early 2005, the U.S. District Court for the Southern

District of New York ruled on a host of motions filed by

defendants in In re Terrorist Attacks on September 11,

2001,  a multidistrict proceeding consolidating actions

brought by victims and insurance carriers for injuries and

losses arising from the September 11, 2001 terrorist attack.

Citing Boim, the court observed that aider-abettor liability

under the Anti-Terrorism Act required “general knowledge of

the primary actor’s conduct.”  Therefore, absent

allegations that a defendant, for example, knew its charities

were supporting terrorism, certain of the aiding-abetting

claims against defendants were deemed insufficient as a

matter of law.

A second round of motions, decided in November 2005,

dismissed several additional defendants largely on the same

basis, but ruled that claims that alleged “material support,”

in the form of financial transactions with al Qaeda, could be

maintained under section 2339A.  Further, the court

denied the motion to dismiss of a defendant who was

alleged to be affiliated with al Qaeda operatives and to have

aided al Qaeda by arranging for the delivery of a battery for

a satellite phone used by Osama bin Laden.  This litigation

is ongoing in the Southern District of New York.

Also late in 2005, the U.S. District Court for the Eastern

District of New York agreed with Boim that section 2333

“does not limit the imposition of civil liability only to those

who directly engage in terrorist acts.”  U.S. citizens,

estates, survivors and heirs of United States citizens, who

had been victims of terrorist attacks in Israel, have sued a

Jordanian bank, alleging the bank had provided financing

and support to agents of terrorist organizations, such as

Hamas. In ruling that the Anti-Terrorism Act allowed for

aiding-abetting liability, the court distinguished Central

Bank on the basis that in enacting the Anti-Terrorism Act
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Congress had expressed a desire to “import general tort law

principles,” including aiding and abetting liability.

Congress also had expressed an intent to make civil liability

at least as expansive as criminal liability. Moreover failing to

allow aiding and abetting liability would be “contrary to

Congress’ stated purpose of cutting off the flow of money

to terrorists at every point along the chain of causation.”

The court, applying the fact pleading standard pursuant to

Federal Rule of Civil Procedure 8(a), held the plaintiffs’

allegations properly pled aiding and abetting liability.

Plaintiffs had alleged the bank had facilitated terrorism

chiefly by (1) creating a death and dismemberment plan for

the benefit of Palestinian terrorists, and (2) knowingly

provided banking services to Hamas (a designated terrorist

organization) and its fronts. The allegations supported the

inferences that (i) the bank would supply needed financial

services to organizations that would themselves carry out

terrorist acts, which constituted “substantial assistance,”

and (ii) that administration of the benefit plan encouraged

terrorists to act.

The court rejected the bank’s protestation that plaintiffs

needed to show knowledge as to each specific terroristic

act. Aiding and abetting violations of the AntiTerrorism Act

require only knowledge “that the organization to which

material support is provided is designated or is engaged in

terrorist activities . . . .”  Nor, for purposes of “causation,”

did plaintiffs need to prove that acts of “assistance” caused

a particular injury from terrorism: the creation of an

incentive to commit such acts, generally, imposes secondary

liability. The court did conclude that for purposes of the

Anti-Terrorism Act, allegations of recklessness would fall

short of the statutory standard.

The doctrine of civil liability for aiding and abetting

warrants, and promises to receive, expansive treatment in

the context of suits for personal injuries resulting from

terrorism that has been assisted by its financiers and others

facilitators. Tort liability expanded during the twentieth
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century in large part to provide a measure of civil deterrence

for defendants regarded, in isolated instances, as having put

the public at risk.  The public risk from a single act of

terrorism may vastly exceed the risk created by corporate

negligence or distribution of defective products.

More generally, aiding and abetting liability is in the process

of achieving broad acceptance as a doctrine uniquely suited

to address wrongdoing that occurs in transactional matrices

that as of the year 2006 frequently are of breathtaking

complexity. The former centerpiece of aiding-abetting

liability—suits against facilitators of federal securities fraud

—was removed by the Supreme Court’s 1994 decision in

Central Bank.  But the doctrine itself has flourished,

perhaps in part because of the attention it received when

Central Bank was followed within seven years by massive

financial scandals.

As of this writing, the larger scandals temporarily have

subsided (though this may well be a temporary lull

preceding the demise of one or two large hedge funds).

The scandal cases, including those involving Enron and

WorldCom, have contributed with other aiding and abetting

case law addressing conventional financial fraud and

commercial misconduct to produce a body of law that has

helped to refine the law of aiding-abetting civil liability.

This refinement is particularly evident in connection with

the test for “knowledge of wrongdoing,” where recognized

fact patterns have emerged as predictive of liability or

nonliability (as the case may be).  Recent court decisions

have shown that use of “atypical” banking procedures are a

critical signifier of “knowledge” and thus potential

liability.  Motive has emerged as a significant factor in

favor of showing unlawful scienter, though motive is not, or

should not be, itself an element of liability.  It has become

equally plain that even with knowledge of wrongdoing one

may stand by, absent the existence of some affirmative duty

or other special circumstances, and allow another to be

defrauded by one’s own client or customer.  Also,

decisions, particularly those concerning terrorism, have held
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that “causation” usually requires only that the harm caused

by the principal actor was a reasonably foreseeable result of

the aider-abettor’s assistance.

The increase in well-considered decisional law is timely.

Based on apparent trends in the number of reported

decisions, aiding-abetting cases are increasing in frequency.

From its beginning as an obscure civil doctrine concerned

with “isolated acts of adolescents in rural society”  to a

modern liability doctrine flexible enough to provide

remedies for bank fraud, greenmail, and terrorism, civil

liability for aiding and abetting has evolved because of the

special need for recourse where the wrongdoer had the

assistance of important allies.
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